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SOFTWARE LICENSE AND SUPPORT AGREEMENT 
 

This SOFTWARE LICENSE AND SUPPORT AGREEMENT (“Agreement”) is entered into this ____ 
of --------------, 2023 by and between Chenosa Systems Corporation, a New Jersey corporation doing 
business as “ProPhoenix,” with its principal place of business at 502 Pleasant Valley Avenue, Moorestown, 
NJ 08057 (“ProPhoenix”), and the City of New Haven, CT, a municipal corporation with its principal place of 
business at 103 Church Street New Haven, CT  06510 (“Licensee”). 

 
In consideration for the mutual promises contained herein, and other good and valuable 

consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree that 
ProPhoenix will provide, and Licensee will accept, the software and services described in the proposal 
described below and attached to this Agreement as Appendix A (the “Proposal”), in exchange for the fees 
set forth in the Proposal and pursuant to the terms and conditions set forth in this Agreement. 

 
THE PROPOSAL INCORPORATED INTO THIS AGREEMENT IS: 
 

Title: New Haven Public Safety Management System Software 12-26-22 (Appendix A) 
 
Proposal #: 22-289 Date: December 26, 2022  Number of licensed Sites: 1 
 
 

 
ADDITIONAL TERMS AND LICENSE RESTRICTIONS: 
 

The Customer will assist in and beta test any New Core Product Global Enhancements at 
ProPhoenix’s request. In exchange, ProPhoenix will provide New Core Product Global 
Enhancements at no additional cost to the Customer, except for any implementation services and 
recurring normal annual support and maintenance for the tested product.  Interface development 
or Agency-Specific development requests may be excluded from this agreement if not mutually 
agreed upon prior to the start of development or beta testing. New Core Product Global 
Enhancements are defined as enhancements implemented into the core product that benefit all 
ProPhoenix Users.  
 
PAYMENT TERMS:   
 

Payment Milestones Payment When Invoiced 

1. AWS Hosting Fee with Disaster Recovery $          36,000.00 Beginning of Initiation Phase 

2.  Project Initiation       $        885,000.00 Completion of Initiation Phase 

3.  Project Planning   $        460,000.00 Planning Stage Phase 1 Completed 

4.  Implementation Phase    $        350,000.00 Implementation Stage Phase I 

5.  Implementation Phase   $        150,000.00 Implementation Phase Completed 

6.  Go Live Ready   $         98,320.00 Go Live Ready Phase Completed 

Total Milestone 2-6 = Software and Services $     1,943,320.00  

Total Project Costs with 1st Year AWS Fee $     1,979,320.00  
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Subsequent Year Software and Support Fees begin (1) one year from date shown below 
 

Support Year Annual Support Fee AWS DR Hosting Fee When  Invoiced 

Year 1  $   302,468.10 Included in Milestone 1 Support Fee Waived 

Year 2 $   317,591.51 $ 36,000.00* 1st Anniversary of Software 
Installation 

Year 3  $ 333,471.09 $ 36,000.00* 2nd Anniversary 

Year 4 $ 350,144.64 $ 36,000.00* 3rd  Anniversary 

Year 5 $  367,651.87 $ 36,000.00* 4th  Anniversary 

Year 6 $ 386,034.46 $ 36,000.00* 5th  Anniversary 

Each year thereafter Limited to 5% maximum 
increase over prior year’s 

total. 

Renews annually 

*cost may adjust annually 
based on AWS fee changes, 

as provided in “Fees and 
Invoices” below 

 

 
 
 
 
 

●●● 

 The parties agree to the terms and conditions of this Software License and Support Agreement as of 
the date set forth above.  

PROPHOENIX CORPORATION:  CUSTOMER: 

 

By:   By:   

Name: Jeffrey Reit  Name: _________________________ 

Title: Executive Vice President  

Date:_____________________________  Title:   

 

   Date:____________________________________ 

   Delivery Address, if different from above: 

   ________________________________________ 

   ________________________________________ 
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TERMS AND CONDITIONS 
 

PART I.  SOFTWARE LICENSE TERMS 

Capitalized terms (shown in bold at their first use in this 

Agreement) are defined in Section 14. 

1.0 LICENSE AND SOFTWARE USE 

1.1 ProPhoenix grants Licensee a non-exclusive license to 
install and use the Software in object code form only and to use 
the Documentation, as described in this Section 1.  The 
Software is being licensed, not sold, to Licensee by ProPhoenix 
for use only under the terms of this Agreement, and ProPhoenix 
reserves all rights not expressly granted to Licensee.    
  
1.2 Licensee may: 
 
A. Install the Software on a single Server (or any additional 

number specified in the Proposal, on the initial pages of this 
Agreement, or in an exhibit, amendment or schedule 
hereto), using only one (1) production database and/or 
unlimited training databases (unless otherwise specified in 
the Proposal, on the initial pages of this Agreement, or in 
an exhibit, amendment or schedule hereto), to process 
information internally for the governmental and public 
safety functions assigned to Licensee by the relevant 
governmental authorities. 
   

B. Use the Software subject to the limitations on the number 
and type of Concurrent Users specified in the Proposal, 
on the initial pages of this Agreement, or in an exhibit, 
amendment or schedule hereto. 

 
C. Make one (1) backup copy of the Software to protect 

against malfunction or damage to Licensee’s computer 
systems or the media on which the Software is stored. 

 
D. Physically duplicate the Documentation for archival 

purposes and for individuals employed by Licensee who are 
directly responsible for the daily ongoing operation of the 
Software. 

 
E. Make an appropriate number of copies of the Software and 

Documentation for internal training and testing purposes. 
 
F. Permit Licensee’s employees and agents to use the 

Software and Documentation on Licensee’s behalf if they 
agree in writing to comply with the terms and conditions of 
Sections 1 and 11 of this Agreement or substantially similar 
terms; Licensee will remain responsible for the compliance 
with these terms by third parties using the Software or 
Documentation with Licensee’s permission.   

 
If Licensee desire to use any Software or Documentation for 
purposes that exceed the restrictions set forth in this Agreement, 
then an additional license will be required.  
 
1.3 Licensee may not: 
 
A. Use the Software for any purpose other than for the 

governmental and public safety functions assigned to 
Licensee by the relevant governmental authorities. 

 
B. License, sell, rent, lend, sublicense or lease the Software 

or Documentation to, or permit the use of the Software by 
or for the primary benefit of, any third party. 

C. Modify or attempt to modify the Software or any part of it. 
 
D. Reverse engineer, decompile or disassemble the Software 

(or attempt to do so) under any circumstances. 
 
E. Copy any part of the Software or Documentation unless this 

Agreement permits it. 
 
F.  Merge, associate or combine, or attempt to merge, 

associate or combine, the Software with or into any third 
party software other than the Third Party Software. 

 
G. Remove or destroy any proprietary markings or legends, 

including copyright and trademark notices, appearing on or 
contained within any Software or Documentation. 

 
H. Export or re-export the Software and/or associated 

documentation in violation of the United States export rules 
and regulations.   

1.4 The  Software, documentation and any other materials 
accompanying this Agreement may be provided by ProPhoenix, 
at its option, on disk, in read only memory, via an FTP website 
download, or on any other media or in any other form 

1.5 ProPhoenix and its Third-Party Software Providers 
(if any) retain all right, title and interest in the Software and 
Documentation (including copies made by Licensee), except for 
those rights expressly granted to Licensee under this 
Agreement. Licensee acknowledge that ProPhoenix, its Third-
Party Software Providers (if any), and their successors and 
assigns own all proprietary rights in the Software and 
Documentation, including copyrights and valuable trade secrets. 
 
1.6 The Third-Party Software Providers are beneficiaries of 
this Agreement and may enforce this Agreement to protect their 
rights in the Third-Party Software.  Licensee acknowledges the 
right of the Third Party Software Providers in their respective 
software and related data and materials, including, but not limited 
to, trademarks and copyrights.  Each party to this Agreement 
expressly indemnifies and holds the other party harmless against 
all claims, suits and damages by Third Party Software providers 
arising out of or caused by that party’s breach of such Third Party 
Software license agreements. 

1.7 If requested by ProPhoenix, Licensee will submit an 
annual certification, signed by an officer or authorized 
representative, specifying the number of users and number and 
location of all copies of the Software that Licensee has. 
ProPhoenix may also, once annually, upon reasonable notice 
and during regular business hours, audit compliance with the 
license restrictions; to that end, Licensee shall permit 
ProPhoenix to inspect Licensee’s computer system on which 
Licensee is operating the Software upon forty-eight (48) hours’ 
prior written notice to Licensee. 
 
2.0 SERVICES.  Licensee is responsible for the 
installation and configuration of the Software, training, on-site 
services and other professional services, unless either (a) those 
services are described in the Proposal or (b) Licensee has 
agreed in writing to purchase those professional services from 
ProPhoenix pursuant to a separate agreement, at ProPhoenix’s 
standard rates in effect at the time. If on-site services (or training 
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anywhere other than at a ProPhoenix facility) are requested, 
Customer will also reimburse ProPhoenix for its reasonable 
travel expenses.   

PART II.  SUPPORT AND MAINTENANCE TERMS 

3.0  SOFTWARE SUPPORT   

3.1 During the term of any Software Support period in effect, 
ProPhoenix will provide Licensee with the following Software 
Support: 

 
A. Enhancements and related documentation made 

generally available at no additional charge to all licensees 
of ProPhoenix who have purchased support and 
maintenance.  Nothing herein shall be construed as 
requiring ProPhoenix to provide Enhancements that are 
generally not available to other clients of ProPhoenix. Any 
product that is designated by ProPhoenix as a new product 
will not be included in Software Support. Where ProPhoenix 
makes a new product available, Licensee may obtain such 
product from ProPhoenix pursuant to its regular purchasing 
practices. 

 
B. Telephone, online and e-mail consultation services, for up 

to one Support Environment including problem solving, 
bug reporting, documentation clarification and technical 
guidance for the Software. Telephone and e-mail 
consultations will be available during the hours of 9:00 a.m. 
to 5:00 p.m. Eastern Time, Monday through Friday, 
exclusive of ProPhoenix holidays, and pager support for 
Critical Errors will be available at all other times.   

 
C. Online support options are available on a 24 hours-a-day, 

7 days-a-week basis through the Internet at 
http://support.prophoenix.com. The information available at 
this website will, at ProPhoenix’s option, include, 
timesaving technical tips, online support, a download library 
of Enhancements, and Documentation associated with the 
Software. ProPhoenix will endeavor to post its latest 
technical notes on this website.   

3.2 ProPhoenix will use best efforts to respond to Licensee 
within two (2) hours after contact by Licensee’s authorized 
personnel for any Critical Errors, within two (2) business hours 
for any High Errors and within two to three (2-3) business days 
for all other issues.  ProPhoenix will expend commercially 
reasonable efforts to provide an Error Correction designed to 
solve or bypass a reported Error. ProPhoenix will reasonably 
determine the priority level of Errors and use the following protocol 
for Critical or High Errors:  (1) promptly assign specialists to 
correct the Error on an expedited basis; (2) provide ongoing 
communication on the status of an Error Correction; and 
(3) commence efforts to provide a temporary workaround or fix. 

3.3 Requests for non-critical support outside normal support 
hours may be made by leaving a voicemail on the ProPhoenix 
support number, or by sending an email, fax or online request to 
ProPhoenix.  ProPhoenix will use commercially reasonable efforts 
to respond to requests for Software Support outside of normal 
hours within eight (8) business hours of its actual receipt and 
knowledge of such voice, email, fax or online request.  After hour 
support for non-critical issues is provided for an additional cost 
calculated at ProPhoenix’s then-current hourly rate (presently 
$125 per hour), per support issue. 

3.4 Software Support will be provided remotely via an online 
connection. Software Support, including all diagnostic and 
remedial assistance at Licensee’s facilities or other remote 
locations is not included within the Software Support provided 

hereunder. Such diagnostic and remedial assistance at 
Licensee’s facilities or other remote locations may be obtained by 
Licensee by purchasing separate consulting services from 
ProPhoenix at ProPhoenix’s then-existing rates, plus expenses.  

4.0 TERMS OF PERFORMANCE OF SOFTWARE 
SUPPORT SERVICES  

4.1 ProPhoenix will be obligated to perform Software 
Support for the Software only if it remains unmodified, or modified 
only by ProPhoenix or its agents.  Support does not include (i) any 
work related to providing consultation about or ensuring Software 
compatibility with application servers, platforms, network 
configurations, customizations (unless additional Support for 
customized versions is purchased), web browsers, databases 
other than those with which the Software is then currently 
developed to work, or versions of any of the foregoing, (ii) 
database performance tuning, (iii) Licensee-specific application 
usage assistance, or (iv) hardware maintenance. 

4.2 ProPhoenix will not provide Software Support with respect 
to problems with the Software or other Product which results from 
any negligent conduct or misuse by Licensee, its employees or 
agents, or any other third party, including without limitation, (1) 
damages caused by accidents, relocation or other movement; (2) 
neglect; (3) a failure to maintain proper environmental conditions; 
or (4) a failure to use the Software in accordance with the 
applicable Documentation. 
 
4.3  Licensee will be responsible for the following:  
 
A. Installing the Software as well as any Enhancements to the 

Software, unless Licensee has retained ProPhoenix to 
complete the installation.  Where Licensee installs any 
software or performs any installation activities, it must 
confirm the compatibility of such software prior to 
installation, and Licensee always remains responsible for 
setting up and configuring its  secure connections among 
hardware and software components, at its own expense, to 
satisfy Licensee’s particular security requirements.  

 
B. Keeping its hardware and network in proper working order 

and running the latest releases of all Third Party Software 
and other operating software.  

 
C. Maintaining trained designated representatives with a 

working knowledge of Licensee’s programs and system 
hardware;  

 
D. Promptly notifying ProPhoenix of suspected Errors or 

needs for service, and upon request, providing to 
ProPhoenix written documentation with respect to any such 
Errors. In order to maintain its right to obtain Software 
Support, including remote troubleshooting and other 
diagnostic and repair functions, Licensee must provide 
ProPhoenix with access (via secure Internet connection) to 
servers running the Software whenever necessary to 
troubleshoot or fix a specific problem that has arisen and 
for which assistance has been requested pursuant to this 
Agreement.  Licensee will communicate with ProPhoenix 
with respect to the Software Support only through its 
designated representative. 

 
E. All maintenance and support of any network linked to the 

CPU containing the Software.  
 
F. If license is for multi-jurisdictional use, the Licensee is 

responsible to provide the initial first line support and enter 
each electronic CRM  work request for all participating 
agencies in the multi- jurisdictional installation. 
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4.4 If Software Support is terminated, then (a) support of 
all types, including but not limited to Enhancements, operational 
support and telephone or email support will only be available on 
a non-priority basis at ProPhoenix's time and material rates as 
then in effect, and (b) ProPhoenix reserves the right to enter into 
a new Software Support agreement with Licensee only on re-
negotiated terms.  In the event that Licensee terminates its 
Software Support, and Licensee thereafter wishes to reinstate 
those Software Support (and ProPhoenix agrees to such 
reinstatement), in addition to the then-existing rate for Software 
Support, ProPhoenix may require Licensee to pay a 
Reinstatement Fee equal to thirty five percent (35%) of such 
then-existing rate. 

4.5 In the event that Licensee has (i) elected to discontinue 
Support services or (ii) breached Licensee’s payment obligations 
under this Agreement or any other agreement between the 
parties, ProPhoenix may elect to withhold Software Support, and 
this action by ProPhoenix would not constitute a breach of this 
Agreement or a waiver of Licensee’s breach. 

4.6 A version of the Software will be deemed obsolete one 
hundred twenty (120) days following receipt by Licensee of a new 
Enhancement superseding the prior version of the Software.  
ProPhoenix will not support obsolete versions of the Software, 
provided, however, that if installation of the new version requires  
Licensee to pay a new purchase price, Licensee may choose not 
to purchase the new version and shall receive support through the 
end of the current Software Support period.  In no event, however, 
shall ProPhoenix be required to support an obsolete version of the 
Software for more than twelve (12) months from the date of 
release of an Enhancement superseding the prior version of the 
Software.  

4.7 ProPhoenix relies on its electronic CRM system that 
Licensee is required to use.  ProPhoenix shall keep an accurate 
event log in the CRM electronic supporting system showing every 
CRM reported incident of trouble, every action taken by 
ProPhoenix personnel with respect to each such incident, as well 
every report of trouble by customer to the ProPhoenix CRM, 
including time and resolution.  Licensee may at any time during a 
Software Support period access and view the CRM for complete 
information relating to the foregoing. 

If Licensee does not use the ProPhoenix CRM, Licensee shall 
keep an accurate event log for any support requests not submitted 
via the ProPhoenix CRM electronic supporting system showing 
every incident of trouble, every action taken by Licensee’s 
personnel with respect to each such incident, as well as every 
report of trouble by Licensee to ProPhoenix, including time of fix 
and/or resolution. Upon request by ProPhoenix, Licensee shall 
provide a report to ProPhoenix relating to the foregoing.   

4.8 No action by ProPhoenix in the performance of Software 
Support shall be deemed to expand the scope of Software 
Support as defined herein. 

4.9 Licensee is responsible for the installation and configuration 
of the Software, training, on-site services and other professional 

services.  See Section 2.0 of this Agreement.  Ongoing or follow 

up training is not considered Support or Maintenance.  Additional 

training will be provided and invoiced at the standard rates in effect 

at the time.  

  
 
 
PART III.  PAYMENT AND OTHER GENERAL TERMS 
 
5.0 FEES AND INVOICES  
 

5.1 The payments set forth in the Proposal, on the initial 
pages of this Agreement, or in an exhibit, amendment or schedule 
hereto are due within thirty (30) days of an accomplished 
milestone.  Unless the Software is found defective in a live 
production environment with a critical issue causing the Software 
to be down or preventing Customer from performing critical 
functions of the Software necessary to Customer’s operations, 
after an uncured event of default under section 7.2 of this 
Agreement, Licensee shall be responsible for the payment of all 
installation charges, as set forth in the Proposal, on the initial 
pages of this Agreement, or in an exhibit, amendment or schedule 
hereto, as well as all incidental expenses associated with such 
installation, including travel and materials.  If Licensee makes an 
advance payment for installation or configuration of the Software, 
training, on-site services or other professional services pursuant 
to the Proposal, that amount will be credited to fees for such 
services (and not Software license or maintenance fees) and will 
become non-refundable if Licensee does not permit ProPhoenix 
to commence performance of the services within one (1) year of 
the payment. 
 
5.2 The license fee for additional Sites or Concurrent Users 
will be billed at the then current rate, unless a different rate is 
contained in this Agreement.  Licensee must notify ProPhoenix no 
later than thirty (30) days after the number of Sites or Concurrent 
Users exceeds the contracted number.  The license fee for 
additional Sites and Concurrent Users added will be due and 
payable within 30 days after the number of Concurrent Users 
exceeds the contracted number. 
   
5.3 All invoices are due and payable in US dollars upon 
receipt.  Late payment charges will be imposed at the rate of 1.5% 
per month, including any fees overdue for an increase in the 
number of Concurrent Users. 
 
5.4  Software Support for any Software Support periods that 
Licensee agrees to purchase after the initial 12-month Software 
Support period (to the extent set forth in the Proposal, on the initial 
pages of this Agreement or in an exhibit, amendment or schedule 
hereto) will be invoiced annually and will be paid in full upon 
Licensee’s receipt of invoice. 
 
5.5 Software Support Fees for any additional Site or 
Concurrent Users will be subject to negotiation and will be 
prorated for any partial year from the date on which the number of 
Sites or Concurrent Users exceeded the contracted number.  
 
5.6 All fees and charges listed in the Proposal, on the initial 
pages of this Agreement, or in an exhibit, amendment or schedule 
hereto do not include sales, use, value-added and similar taxes, 
which are Licensee’s responsibility. In addition, the costs of Third 
Party Software may increase outside the control of ProPhoenix; if 
this occurs, ProPhoenix will invoice Customer for such increase. 
Without limiting the foregoing, Licensee shall promptly pay to 
ProPhoenix an amount equal to any such items actually paid or 
required to be collected or paid by ProPhoenix. 
 
6.0 TERM 
  
Software Support may be terminated by either party after a 12-
month Software Support period by providing at least 90 days 
written notice before the end of the period.  If not terminated, Parts 
II and III of this Agreement will continue in effect for 12 additional 
months, and Licensee will be obligated to pay the fee specified in 
the Proposal, on the initial pages of this Agreement, or in an 
exhibit, amendment or schedule hereto, or if none is specified, 
ProPhoenix’s then-current annual Software Support fee. 
 
7.0 TERMINATION 
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7.1 This Agreement may be terminated as set forth in this 
Section 7 (or Section 9 below).   
 
7.2 If either party defaults in the performance of any material 
obligations under this Agreement, and such default is not 
corrected within forty-five (45) business days after receipt of 
detailed and specific written notification of the default from the 
non-defaulting party, then the non-defaulting party may terminate 
this Agreement (or, if applicable, individual Software license(s)) 
immediately upon delivery of the written notice of termination to 
the defaulting party. 
 
The following, without limitation, shall constitute material events of 
default under this Section 7.2: 
 
A. any failure by Licensee to make payment in full when due; 
 
B. any failure by ProPhoenix to provide any products or 

services to Licensee which it is required to provide pursuant 
to the terms of this or any associated agreement between 
these parties; or 

 
C. any attempted assignment, sublicense or transfer of this 

Agreement by Licensee without the prior written consent of 
ProPhoenix. 

 
7.3 ProPhoenix may terminate this Agreement and any 
license granted under Part I immediately if Licensee materially 
violate Section 1 or 11 of this Agreement. 
 
7.4 This Agreement and license granted under Part I shall 
terminate, immediately and without notice, if Licensee: (a) files in 
any court pursuant to any statute of the United States or any 
individual state, a petition in insolvency or for the appointment of 
a receiver or trustee of Licensee or of Licensee’s assets; (b) 
proposes a written agreement for the composition or extension of 
Licensee’s debts; (c) is served with an involuntary petition against 
Licensee, filed in any insolvency proceeding, and such petition 
shall not be dismissed within 60 days after the filing thereof; (d) 
proposes or becomes a party to any dissolution or liquidation; or 
(e) makes an assignment for the benefit of creditors. 
 
7.5 Within one month after the date of termination of this 
Agreement and/or license granted under Part I, Licensee will 
return to ProPhoenix or destroy (at ProPhoenix's option) the 
original and all copies, in whole or in part as then remaining, in 
any form, of all Software, Documentation and other Confidential 
Information that are the subject of such termination, and an 
officer of Licensee will certify to the foregoing in writing delivered 
to ProPhoenix.  
 
7.6 Licensee will pay all charges required under this 
Agreement incurred prior to the date of termination. 
 
8.0 ASSIGNMENT  
 
8.1 Without the prior written consent of ProPhoenix, 
Licensee’s rights to any Software and Documentation under this 
Agreement may not be assigned, sublicensed, or otherwise 
transferred, voluntarily or otherwise, by Licensee.  
 
8.2 ProPhoenix may assign its rights to receive payment 
under this Agreement, or grant a security interest in this 
Agreement or such payment right to any third party without 
Licensee’s consent.  Otherwise, without Licensee’s prior written 
consent, ProPhoenix’s obligations under this Agreement may not 
be assigned or otherwise transferred, voluntarily or otherwise, 
except in connection with the sale of its business by merger, stock 

sale or transfer of a substantial portion of its assets. 
 
9.0 WARRANTY AND INDEMNITY 
 
9.1  ProPhoenix warrants that the Software will operate in 
substantial conformity with the Documentation for ninety (90) days 
after the date of Delivery of the relevant Software to Licensee.  
Licensee’s exclusive remedy and ProPhoenix’s sole liability under 
this warranty will be for ProPhoenix to attempt through reasonable 
efforts to correct any material failure of any such copies of the 
Software to perform as warranted, if such failure is reported to 
ProPhoenix within the warranty period and Licensee, at 
ProPhoenix’s request, will make reasonable efforts to provide 
ProPhoenix with sufficient information (which may include access 
to such copies of the Software on Licensee’s computer system by 
ProPhoenix personnel) to reproduce the defect in question.  This 
warranty does not apply to the Software or any Third Party 
Software that has been altered or modified in any way by Licensee 
or someone other than ProPhoenix or its authorized agents. 
 
9.2 ProPhoenix warrants that the Software, when used 
within the scope of this Agreement, does not infringe any United 
States patent, copyright or trade secret.  ProPhoenix will defend 
at its expense any action brought against Licensee to the extent 
based on a claim that the Software, when used within the scope 
of this Agreement, infringes a U.S. patent, copyright or trade 
secret.  ProPhoenix will pay any costs and damages finally 
awarded against Licensee in such action that are attributable to 
such claim, provided that Licensee promptly notifies ProPhoenix 
in writing of the claim, allows ProPhoenix to control the defense, 
provides ProPhoenix with the information and assistance 
necessary for the defense and/or settlement of the claim, and 
does not agree to any settlement without ProPhoenix’s prior 
written consent.  Should the Software become, or in ProPhoenix’s 
opinion be likely to become, the subject of any claim of 
infringement, ProPhoenix may at its option (i) procure for Licensee 
the right to continue using the Software, (ii) replace or modify the 
Software so as to make it non-infringing, or, if (i) and (ii) are not 
commercially reasonable, (iii) terminate the license granted 
hereunder and refund the remainder of the  amounts paid for such 
license, using straight-line depreciation based on a five (5)-year 
useful life.  ProPhoenix will have no liability for any claim of 
infringement based upon (i) use of other than the latest unmodified 
release of the Software available to Licensee if such infringement 
would have been avoided by the use of such release, (ii) use or 
combination of the Software with other programs or data if such 
infringement would not have occurred without such use or 
combination, or (iii) use of the Software after receiving notice from 
a third party, or having reason to believe, that the Software 
infringes a patent, copyright or trade secret right of a third party 
unless prompt written notice thereof is given to ProPhoenix. The 
forgoing states the exclusive remedy of Licensee and 
ProPhoenix’s entire liability with respect to infringement of 
patents, copyrights, trade secrets or other proprietary rights.  

10.0 LIMITATIONS  

10.1 OTHER THAN THE WARRANTIES EXPRESSLY 
STATED IN THIS AGREEMENT, PROPHOENIX NEITHER 
MAKES NOR GRANTS ANY WARRANTIES, 
REPRESENTATIONS OR CONDITIONS, EXPRESS OR 
IMPLIED.  PROPHOENIX EXPRESSLY EXCLUDES ALL 
IMPLIED WARRANTIES, REPRESENTATIONS AND 
CONDITIONS, INCLUDING SPECIFICALLY ANY AND ALL 
IMPLIED WARRANTIES, REPRESENTATIONS OF 
MERCHANTABILITY, MERCHANTABLE QUALITY, 
ACCURACY, QUIET ENJOYMENT OR FITNESS FOR ANY 
PURPOSE, PARTICULAR, SPECIFIC OR OTHERWISE.  
PROPHOENIX DOES NOT WARRANT THAT THE OPERATION 
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OF THE SOFTWARE WILL BE UNINTERRUPTED OR ERROR-
FREE. 
 
10.2 EXCEPT FOR ANY MATERIAL VIOLATION OF 
SECTION 9.2 OR SECTION 11, LICENSEE’S SOLE AND 
EXCLUSIVE REMEDY FOR ANY DAMAGE OR LOSS IN ANY 
WAY CONNECTED WITH THE SOFTWARE, THIS 
AGREEMENT, SOFTWARE SUPPORT OR ANY OTHER 
MATERIAL, INFORMATION OR SERVICES FURNISHED BY 
PROPHOENIX HEREUNDER, WHETHER OR NOT CAUSED BY 
PROPHOENIX'S BREACH OF WARRANTY, NEGLIGENCE OR 
ANY BREACH OF ANY OTHER DUTY, SHALL BE, AT 
PROPHOENIX'S OPTION, REPLACEMENT OF THE 
SOFTWARE, DOCUMENTATION OR ENHANCEMENTS, 
REPERFORMANCE OF THE SOFTWARE SUPPORT OR 
SERVICES, OR RETURN OR CREDIT OF THE APPROPRIATE 
PORTION OF ANY AMOUNTS RECEIVED BY PROPHOENIX 
FROM LICENSEE.  IN NO EVENT SHALL PROPHOENIX'S 
LIABILITY EXCEED THE AMOUNTS RECEIVED BY 
PROPHOENIX FOR THE SOFTWARE AND DOCUMENTATION 
OR FOR SOFTWARE SUPPORT OR OTHER SERVICES 
UNDER THIS AGREEMENT DURING THE TWELVE (12) 
MONTH PERIOD IMMEDIATELY PRECEDING LICENSEE’S 
CLAIM FOR RECOVERY, EVEN IF PROPHOENIX IS ADVISED 
OF THE POSSIBILITY OF SUCH DAMAGES.  EXCEPT FOR 
INSTANCES OF INTENTIONAL VIOLATION OF THE OTHER 
PARTY’S CONFIDENTIALITY OR INTELLECTUAL PROPERTY 
RIGHTS, NEITHER PARTY SHALL BE LIABLE FOR ANY 
SPECIAL, INDIRECT, INCIDENTAL, PUNITIVE OR 
CONSEQUENTIAL DAMAGES HEREUNDER, INCLUDING, BUT 
NOT LIMITED TO, LOST PROFITS, BUSINESS 
INTERRUPTION, LOSS OF USE OR THE LOSS OF DATA OR 
INFORMATION OF ANY KIND, HOWEVER CAUSED, OR ANY 
LIABILITY TO END-USERS OR TO THIRD PARTIES (EXCEPT 
AS SET FORTH IN SECTION 9.2), INCLUDING WITHOUT 
LIMITATION LOSS OF PROPERTY, PERSONAL INJURY OR 
LOSS OF LIFE. THE LIMITED WARRANTY AND LIMITED 
LIABILITY ARE FUNDAMENTAL ELEMENTS OF THE BASIS OF 
THE BARGAIN BETWEEN PROPHOENIX AND LICENSEE.  
PROPHOENIX WOULD NOT BE ABLE TO PROVIDE THE 
SOFTWARE WITHOUT SUCH LIMITATIONS.  SOME STATES 
DO NOT ALLOW THE LIMITATION OR EXCLUSION OF 
LIABILITY FOR INCIDENTAL OR CONSEQUENTIAL 
DAMAGES, SO THE ABOVE LIMITATIONS OR EXCLUSIONS 
MAY NOT APPLY TO THE LICENSEE.  PROPHOENIX HAS NO 
LIABILITY TO LICENSEE UNDER THIS AGREEMENT FOR ANY 
CLAIM BASED UPON LICENSEE’S USE, COMBINATION OR 
OPERATION OF THE SOFTWARE WITH ANY SOFTWARE NOT 
SUPPLIED BY PROPHOENIX, OR BASED UPON ALTERATION 
OF SOFTWARE BY LICENSEE OR ANYONE OTHER THAN A 
PROPHOENIX-AUTHORIZED REPRESENTATIVE. 

11.0 CONFIDENTIALITY 
 
11.1 Each party agrees to treat as confidential and not to 
disclose, publish, release, transfer or otherwise make available to 
third parties (except as provided in this Agreement or required by 
law) any information that the other designates as confidential or 
proprietary (“Confidential Information”).  ProPhoenix’s 
Confidential Information includes, without limitation, its 
technology, processes, specifications, developments and 
software programs (including the Software and Documentation), 
whether or not designated as Confidential Information.  In 
addition, any Third Party Software shall be included as 
Confidential Information, whether or not designated as 
Confidential Information.  This Section 11 does not negate or 
supersede the terms of any other confidentiality agreement 
between Licensee and ProPhoenix.  Neither party may disclose 

the financial terms of this Agreement to any third party other than 
its counsel or accountants or as required by law. 
 
11.2 Unless otherwise agreed in advance and in writing, in 
the event that Licensee or any employee or agent of Licensee 
suggests any improvements or modifications to the Software, 
Licensee acknowledges and agrees that, whether such 
improvements and/or modifications are implemented by 
ProPhoenix in whole or part, it assigns all right, title and interest, 
including all copyrights, patents, trade secrets, and all other 
intellectual property rights, in any such suggestions, 
improvements and modifications to ProPhoenix without payment 
or compensation of any kind, and that it will execute any 
reasonable documentation requested by ProPhoenix to 
memorialize such assignment. Licensee further acknowledges 
and agrees that any audio or visual recording or broadcast of 
ProPhoenix training sessions, for any purpose is prohibited 
without express written consent from ProPhoenix.  To the extent 
permitted by law, Licensee agrees to take all reasonable 
precautions, including those that may be reasonably requested by 
ProPhoenix, to protect its Confidential Information.   
 
11.3 ProPhoenix agrees that all records and data entered into 
the database or imported from previously-used computer systems 
operated by Licensee are and shall remain the sole property of 
Licensee.  Licensee shall not provide, and ProPhoenix shall not, 
without Licensee’s written consent, copy or use such records 
except insofar as is necessary to carry out work on behalf of or for 
Licensee or as otherwise pursuant to this Agreement. 
 
11.4 Any use or attempted use of the Software or disclosure 
of Confidential Information in violation of the restrictions of this 
Section 11 is a material breach of this Agreement that will cause 
irreparable harm, entitling the violated party to injunctive relief in 
addition to all legal remedies. The obligations set forth in this 
Section 11 shall survive the termination of this Agreement for any 
reason for a period of two (2) years; provided, however, that such 
obligations shall not be deemed to survive only to the extent such 
information: (i) was a matter of public knowledge or available in 
published literature at the time ProPhoenix communicated this to 
Licensee; (ii) becomes a matter of public knowledge or available 
in published literature through no fault of Licensee subsequent to 
the time of communication thereof to Licensee; (iii) was in 
Licensee’s possession free of any obligation of confidence at the 
time of the ProPhoenix communication thereof to Licensee; (iv) 
was rightfully communicated by a third party to Licensee free of 
any obligation of confidence subsequent to the time of the 
ProPhoenix communication thereof to Licensee; (v) was 
developed by officers, employees or agents of, or consultants to 
Licensee independently of and without reference to the Software 
or associated materials or documentation; or (vi) as otherwise 
required by law. 

12.0   GENERAL 
 
12.1 This Agreement constitutes the entire understanding 
between the parties with respect to its subject matter and 
supersedes any and all other prior understandings, statements, 
warranties, representations and agreements, oral or written, 
relating to them, except that the terms of any earlier 
nondisclosure or confidentiality agreement shall remain in full 
force and effect.  Licensee is not relying on any representations 
about the Software or any future releases of the Software other 
than the Documentation, unless such representations are 
attached in writing to this Agreement. Any amendment to this 
Agreement must be in writing and signed by both parties.  Printed 
or standard terms on any order form submitted by Licensee shall 
not apply if, and to the extent that, they are inconsistent with this 
Agreement.  This Agreement may be executed in multiple 
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counterparts, which may be exchanged via electronic facsimile 
machines or electronic signature devices. 
 
12.2 This Agreement will be governed by and interpreted in 
accordance with the laws of the State of Connecticut, excluding 
its principles relating to conflicts of laws. 
 
12.3 Except for actions initiated by either party to this 
Agreement for injunctive relief to enforce its rights pursuant to 
Section 11 above or, at the election of the party seeking collection, 
for the collection of any payments due in the normal course of 
business, any dispute or claim arising in connection with this 
Agreement will be adjudicated in the appropriate courts located in 
the State of Connecticut.  It is the expressed desire of both parties, 
however, that a good faith effort be made to resolve all disputes 
prior to the resort to judicial proceedings. Accordingly, it is agreed 
that any dispute arising under this Agreement, including without 
limitation, any dispute regarding the operation of the Software, or 
payments due hereunder, shall be expressed to the other party in 
a writing that describes each dispute in detail and includes 
documentation sufficient to evidence the nature of the dispute. 
The writing shall be delivered to the other party at the address set 
forth herein. The party receiving the dispute shall respond in 
writing within thirty (30) days and shall provide documentation 
supporting its response. Following such delivery and response, 
the parties shall engage in direct, good faith negotiations for the 
following thirty (30) days in an effort to resolve all disputes. If the 
parties are unable to reach an agreement, and in the absence of 
a written agreement to extend the negotiation period, either party 
may seek judicial relief. The existence of a dispute shall not, 
however, be cause for either party to avoid any obligation under 
this Agreement or any associated agreement, including without 
limitation, any payment or support obligation. 

12.4 Licensee will comply with, and at all times cooperate 
promptly with ProPhoenix to enable ProPhoenix to comply with, 
the provisions of the United States Export Administration Act, War 
Powers Act, or other law or Executive Order relating to control of 
exports or transfer of technology, and the regulations of the United 
States Departments of State, Commerce and Defense relating to 
them (in present form or as they may be amended in the future).  
In particular, but without limitation, the Software may not be 
exported or re-exported (a) into (or to a national or resident of) any 
U.S. embargoed countries (currently Cuba, Iran, Iraq, Libya, North 
Korea, Sudan and Syria), or (b) to anyone on the U.S. Treasury 
Department's list of Specially Designated Nationals or the U.S. 
Department of Commerce Denied Person's List or Entity List. By 
using the Software, Licensee represents and warrants that 
Licensee is not located in, under the control of, or a national or 
resident of any such country or on any such list.  

12.5. Notices delivered under the terms of this Agreement will 
be in writing and sent by prepaid certified mail, return receipt 
requested, or by a nationally recognized overnight courier service 
to the respective addresses of the parties set forth in the recitals 
and signature page to this Agreement.  In the case of ProPhoenix, 
such notices will be directed to the attention of the President; and, 
in Licensee’s case, such notices will be directed to the attention of 
the individual named above executing this Agreement on 
Licensee’s behalf.  Notices will be effective on the date received. 
 
12.6 No term or provision of this Agreement will be deemed 
waived and no breach of this Agreement will be deemed consented 
to or excused, unless such waiver, consent or excuse will be 
expressed in writing and signed by the party claimed to have so 
waived, consented or excused such term or provision. 
 

12.7 The application to this Agreement of the United Nations 
Convention on Contracts for the International Sale of Goods is 
hereby expressly excluded. 
 
12.8 After expiration or termination of this Agreement, all 
provisions relating to payment shall survive until completion of 
required payments.  In addition, all provisions regarding scope of 
the license granted in Part I, audit, indemnification, warranties, 
liability and limits thereon, assignment and confidentiality or 
protection of proprietary rights and trade secrets, shall survive 
indefinitely.  
 
12.9 No failure or omission by either party to carry out or 
observe any of the Terms or Conditions of this Agreement shall 
give rise to any claim against that party or be deemed to be a 
breach of this Agreement if such failure or omission arises, without 
limitation, due to act of God, insurrection or civil disorder, war or 
military operations, national or local emergency, acts or omissions 
of any government authority or third party, industrial disputes, fire, 
lightning, explosion, inclement weather, or other causes beyond 
the control of either party. 
  
12.10 ELECTRONIC SOFTWARE DELIVERY.  With respect 
to all the Software licensed by Licensee hereunder, all Software 
updates delivered under ProPhoenix’s Support obligations under 
this Agreement or any programs or modules licensed by Licensee 
in the future, ProPhoenix shall deliver such Software, 
Enhancements, programs or modules via electronic software 
delivery over a secure VPN connection established between 
ProPhoenix and Licensee (“ESD”).  ProPhoenix shall use 
commercially reasonable efforts to secure all file transfers via 
ESD.  Licensee acknowledge that, despite such efforts by 
ProPhoenix to effect a secure file transfer, including using a non-
public server and transferring by appointment only, there remains 
some level of risk of invasive activity by unknown third parties. 
 
13.0  SOURCE CODE ESCROW OPTION 

13.1 If desired by Licensee, ProPhoenix will deposit the 
Source Code for the Software with a certified third party escrow 
agent.  The certified third party escrow agent will be selected and 
paid by Licensee, subject to ProPhoenix’s approval, where such 
approval will not be unreasonably withheld.  Licensee will provide 
ProPhoenix with any documents necessary to establish the 
escrow agreement.  The purpose of the source code escrow is to 
provide for retention, administration and controlled access and 
release of the deposit materials to Licensee under certain 
conditions listed below (the "Escrow Release Events").  The 
Escrow Release Events shall consist of the following: 
 
A.  If ProPhoenix or a successor that assumes its obligations 

under this Agreement ceases to transact business; or 
 
B.  If ProPhoenix or a successor that assumes its obligations 

under this Agreement ceases to provide support for the 
Software as required by this Agreement and does not offer 
to Licensee another software product to perform the same 
or similar functions as the Software. 

 
C.  If ProPhoenix triggers any of the termination events 

described in Section 7.4. 
 
13.2. In the event of a release of the Source Code to 
Licensee, Licensee shall have the limited right and license to use, 
copy and modify the Source Code solely for the purposes of 
maintenance and support of the software for Licensee's internal 
use only.  Such license shall be non-exclusive and non-
transferable.  Licensee agrees that the Source Code delivered 
under this Section is subject to the confidentiality restrictions 
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recited elsewhere in this Agreement.  Notwithstanding any terms 
to the contrary, Licensee may disclose the Source Code to 
consultants and agents for the sole purpose of supporting and 
maintaining the Software, provided such consultants and agents 
agree to be bound by the confidentiality restrictions which are 
applicable to Licensee hereunder. 

13.3. In addition, ProPhoenix will, at Licensee's sole expense, 
deposit the Source Code with an escrow agent pursuant to an 
escrow agreement between ProPhoenix and escrow agent, a 
copy of which will be provided to Licensee at Licensee's request, 
and ProPhoenix shall maintain such escrow, and update the 
Source Code, for the period that Licensee purchases Software 
Support.  The escrow agreement shall require release of the 
source code to Licensee solely upon the occurrence of the Escrow 
Release Events.  Licensee will be responsible for the full expense 
associated with facilitating the Source Code deposit and 
establishing the escrow relationship.  Licensee acknowledges that 
the Source Code is a valuable commodity that cannot be 
transported through mail delivery.  Licensee may select a provider 
to facilitate secure delivery of the Source Code, subject to 
ProPhoenix's approval.  Additionally, no later than Thirty (30) days 
after the execution of this Agreement, Licensee shall be added as 
a beneficiary to the escrow agreement.  Licensee shall use its 
reasonable efforts to promptly provide the escrow agent with 
executed documents as may be required of Licensee pursuant to 
the escrow agreement.  Licensee shall be responsible for payment 
of all annual fees related to the escrow agreement and Licensee 
shall be responsible for payment of the fees applicable to technical 
verification of the Source Code.  ProPhoenix and Licensee desire 
the escrow agreement to be supplementary to this Agreement, 
pursuant to 11 U.S.C., § 365(n) (Bankruptcy; executory contracts 
and unexpired leases). 

14.0 DEFINITIONS. For purposes of this Agreement, the 
following terms shall be defined as follows: 
 
“CAD Client” means a single computer terminal at a licensed Site, 
which may be used by one Concurrent User at a time but may be 
used by several Concurrent Users at different times. 
 
“Concurrent User” means any individual user using or having 
access to the Software at a single point in time. 
 
“Confidential Information” is defined in Section 11. 
 
“Critical Error” means an Error that causes the Software 
production system to go down or prevents Licensee from working 
in the Software. 
 
“Delivery” occurs when ProPhoenix has first delivered the 
Software and Documentation on CD-ROM to a common carrier, 
by ESD (electronic delivery), or personally by an authorized 
employee or agent of ProPhoenix at Licensee’s address set forth 
above.   
 
“Designated Representatives” shall mean Licensee’s employee 
who is trained and continues to keep updated with the ongoing 
product details in the Software and capable of providing support 
to their users.  
  
“Documentation” means the user guide and technical guide 
related to the Software, any related support material specified in 
an exhibit, addendum or schedule, and the functionality described 
at the ProPhoenix website at www.prophoenix.com, as may be 
modified from time to time by ProPhoenix as permitted by this 

Agreement. Documentation may, at the option of ProPhoenix, be 
provided in paper or electronic form. 
 
“Enhancements” are new releases and versions, error 
corrections, minor updates and modifications of the Software. 
 
“Error” means a failure of the Software to conform to the 
specifications therefor as set forth in the Documentation resulting 
in the inability to use or a considerable restriction in use of the 
Software.   
 
“Error Correction” means either a software modification or 
addition that, when made or added to the Software, corrects the 
Error, or a procedure or routine that, when observed in the regular 
operation of the Software, eliminates the practical adverse effect 
of the Error on Licensee. 
 
“Escrow Release Event” is defined in Section 13. 
 
“High Error” means an Error which represents a failure of 
expected functionality that causes serious degradation to 
Licensee’s use of the Software production system. 
 
“Maintenance Release” means a subsequent version of the 
Software that includes Error Corrections and/or Enhancements.   
 
“Server” means a single CPU or multi-core server (physical or 
virtual).  A Server may be located at a different location than the 
Licensee’s permitted Site. 
 
“Site” means a single facility or other physical location at which 
Licensee’s users operate the Software. 
 
“Software” means the Phoenix–Law and Fire CAD, RMS and 
WDA software modules listed on the initial page(s) of this 
Agreement (or an exhibit, amendment or schedule hereto), as it 
may be upgraded, enhanced, and/or modified by ProPhoenix 
(unless such upgrade is accompanied by a separate license 
agreement, in which case the terms of that license agreement will 
govern the Software as upgraded), in machine-readable, object 
code form only.  The Software includes any Third-Party Software 
products and related documentation listed in the Proposal, on the 
initial pages of this Agreement, or in an exhibit, amendment or 
schedule hereto. 
 
“Source Code” means the human-readable version of the 
Software, comprised of a text listing of commands to be compiled 
or assembled into an executable computer program, along with 
any associated developers’ notes.  
 
“Support Environment” means up to two (2) Software instances 
(typically one production instance and one QA instance) at 
Licensee’s site location. 
 
“Third-Party Software” means software of companies other than 
ProPhoenix that ProPhoenix has licensed to Licensee under this 
Agreement. 
 
“Third-Party Software Provider” means a company, other than 
ProPhoenix, that has licensed Third Party Software to 
ProPhoenix, which ProPhoenix sublicenses to Licensee under 
this Agreement. 
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APPENDIX A 
 

[ATTACH THE DEFINITIVE PROPOSAL] 

 


